UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

UNI TED STATES OF AMERI CA,

Plaintiff,
V. Crimnal No. 01-20235
JOHN ALLEN LATON

Def endant .
/

ORDER GRANTI NG DEFENDANT' S MOTI ON TO DI SM SS | NDI CTMENT

Pendi ng before the court is Defendant John Allen Laton’s
“Motion to Dismss Indictnent,” filed on Cctober 17, 2001. 1In a
one count indictnment, Defendant was charged with arson under 18
U S C 8§ 844(i). Specifically, Defendant was charged with
mal i ci ously damagi ng and destroying the building knowm as the
Henning Fire Station by neans of fire. Defendant brought the
instant notion, alleging that the indictnent fails to allege a
crime over which this court has jurisdiction. For the follow ng
reasons, the court wll grant Defendant’s notion.

| . Background

For purposes of this notion, the parties have stipulated to

the follow ng facts.*

1. The buil ding comonly known as the Henning Fire Station
houses fire fighting equi pnent including trucks, as

! Because the facts on this matter are not in di spute, an evidentiary

hearing is not necessary.



well as the office, kitchen, and neeting spaces for the
Henni ng Vol unteer Fire Departnent.

2. The Henning Fire Departnent has purchased fire trucks,
nozzl es, turnout gear, and other mi ssion related
equi pnent and supplies fromout of state vendors.

3. The Henning Fire Departnent has sent parts to an out of
state vendor for maintenance and repair work.
Specifically, in January, 1993, a repair work on a
bearing and oil seal were charged to the Henning Fire
Department in the anount of $119.80 by WS Darl ey and
Co. in Melrose Park, Illinois.

4. The Henning Fire Departnent is responsible for
responding to fire calls in an area of Tennessee that
i ncl udes nunerous residences, churches, one U S.

H ghway, public buildings, and several businesses.

5. For exanple, the Henning Fire Departnent has provided
energency services to the U S. Hw. 51 rest area, the
M dway Market, Brown’s Laundry Mat, the Gty of Henning
Pol i ce Departnent, and vehicles on fire and/or invol ved
in accidents along U S. Hwy. 51.

6. When the Henning Fire Departnent responds to fire calls
outside the Henning city limts, a fee is charged. In
March 2000, the fee was a standard rate of $300. 00.

The rate was recently raised to $500.00. (The

def endant naintains that this fact is not relevant to
the i ssue before the court, therefore the defendant
stipulates only to the truthful ness, and not the

rel evance, of the statenent). This fee is billed
directly to out-of-state insurance conpani es, such as
Hartford I nsurance and the Conesco Agency in St. Paul
M nnesota, as well as to |ocal agents who represent
out - of -state i nsurance conpanies. The fee is billed by
City of Henning personnel at City Hall based on

i nformati on provided by the fire departnent personne
on a “Fire Department Run Sheet.”?

7. The City of Henning pays wages to the volunteer fire
fighters who work out of the Henning Fire Station based
on the amount of tinme they spend on a fire scene. For
exanpl e, from February 28, 1998 through April 9, 1998,
sevent een volunteers with the Henning Fire Departnent
were paid a total of $482.50. These wages were paid
based on information provided by the Fire Chief to Gty

2 Counsel for both parties stipulated on the record at the January 7,

2002 hearing that, in a typical year, fees for fire calls out of the city do
not exceed $1, 000.
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8. The Henning Fire Departnent purchases goods and
services fromout of state vendors, which are unique to
their mssion of fire fighting. These itens and
services include fire trucks, nozzles and turnout gear.

9. In a “Fire Departnent Run Sheet” filled out and signed
by the defendant regarding the fire that destroyed the
Henning Fire Station in March, 2000, the defendant

classifies the fire as “Comercial,” as opposed to the
ot her options of “Residential,” “Non-res Assenbly,”
“Grass,” “Auto-truck,” “False,” “Snoke Scare,” “Trash,”
and “Oher.” Also noted on this docunent is the fact

that seven volunteer fire fighters were entitled to
approxi mately $242.00 for their services rendered
related to the fire that forns the basis for the

i nstant i ndictnent.

10. Virtually all United States insurers of hones and
busi ness property use a designation made by | nsurance
Services Ofice (1SO called the Public Protection
Classification (PPC) in calculating premuns. In
general, the price of fire insurance in a comunity
with a good PPC is substantially lower than in a
comunity with a poor PPC, assuming all other factors
are equal. A community’s PPC depends on:

A. Fire al arm and comuni cati ons systens,

I ncl udi ng tel ephone systens, tel ephone |ines,
staffing, and di spatchi ng systens;

B. The fire departnent, including equipnent,
staffing, training, and geographic
distribution of fire conpani es;

C. The water supply system including conditions
and mai nt enance of hydrants, and a careful
eval uati on of the anount of avail able water
conpared with the anount needed to suppress
fires.

11. Omers of commercial or personal property located in an
area with no fire services will receive the highest PPC
of ten (10) and will pay substantially higher prem uns
for the sane amobunt of coverage than will owners of
property of simlar value and construction type | ocated
Iin an area with nodern fire services which has earned a
| ower PPC.

12. 1SOPPCratings are affected by the ability of the fire
departnments to respond to calls and not the number or
nature of calls to which these departnents respond.

3 Counsel for both parties stipulated on the record at the January 7,

2002 hearing that paynents in a typical year do not exceed approxi mately
$1, 000.



1. Discussion
Federal Rule of Crimnal Procedure 12(b)(2) provides that a
crimnal defendant may rai se an objection based on the failure of
the indictnent to show jurisdiction “at any tine during the
pendency of the proceedings.” “Matters of jurisdiction may be
rai sed at any tinme, because if a court |acks subject matter

jurisdiction, it does not have power to hear the case.” United
States v. Adesida, 129 F.3d 846, 850 (6th Cr. 1997).

In considering a notion to dismss, the court’s task “is to
determ ne whether the allegations of the indictnent, when
accepted as true, are legally sufficient to state an offense.”

United States v. Hi ggins, 511 F. Supp. 453, 454 (WD. Ky. 1981)
(relying on United States v. Sanpson, 371 U. S. 75, 78-79 (1963).

The court “nmay make prelimnary findings of fact necessary to
deci de the questions of |law presented by [a] pre-trial notion so
|l ong as the court’s findings on the notion do not invade the

province of the ultimate finder of fact.” United States v.
Jones, 542 F.2d 661, 664 (6th Cr. 1976). Jurisdictional issues

are questions of |aw which are properly raised in a pretrial

notion, especially where, as here, the facts are undi sputed. See
generally United States v. Garcia, 143 F. Supp. 2d 791, 796-97
(E.D. Mch. 2000); United States v. MCormack, 31 F. Supp.2d 176,

179-81 (D. Mass. 1998).



Def endant argues that the court |acks jurisdiction over this
case because the crine alleged in the indictnent does not fall
within 18 U . S.C. 8 844(i). The federal arson statute provides
t hat

Whoever naliciously damages or destroys, or attenpts to

darmage or destroy, by means of fire or an expl osive, any

bui | di ng, vehicle, or other real or personal property

used in interstate or foreign comrerce or in any

activity affecting interstate or foreign conmerce shal

be inprisoned for not |ess than 5 years and not nore

than 20 years, fined under this title, or both .

18 U.S.C. 8§ 844(i). Defendant contends that the Henning Fire
Station was not used in interstate commerce or in any activity
affecting interstate conmerce, and thus the court should dism ss
the indictnent for |ack of subject matter jurisdiction.

The Supreme Court has stated that 8§ 844(i) “is not read to
make virtually every arson in the country a federal offense.”

Jones v. United States, 529 U. S. 848, 859. Instead, § 844(i)

requires that “the damaged or destroyed property nust itself have

been used in commerce or in an activity affecting cormerce.” |Id.
at 854 (citing United States v. Mennuti, 639 F.2d 107, 110 (2nd
Cr. 1981). Thus, in determ ning whether a damaged buil di ng
falls within the scope of 8 844(i), “[t]he proper inquiry .

is into the function of the building itself, and then a

determ nati on of whether that function affects interstate

commerce.” |d. at 855 (internal citations omtted).

The Governnent argues that the inclusion of a building such



as the Henning Fire Station was specifically contenpl ated by

| egi sl ators, who changed the original |anguage of § 844(i), which
required a “busi ness purpose,” to renedy concerns that “schools,
police stations, and places of worship” would not be protected.

See Jones, 529 U.S. at 853-54 n.5 (citing Russell v. United
States, 471 U. S. 858, 860-61 (1985)). Nonetheless, even if

Congress attenpted to include such buildings, the court still
nmust conduct a “case by case inquiry” to determ ne the function

of the particular building at issue. United States v. Sherlin, 67

F.3d 1208, 1213-14 (6th Cr. 1995) (reading 8 844(i) to contain a
jurisdictional elenent that nust be satisfied on a case by case

basis); see also United States v. Odom 252 F.3d 1289, 1294 (11lth

Cr. 2001) (stating that while 8 844(i) was drafted to include
sone types of non-business buildings, the relevant inquiry was

into the function of the specific church at issue). The court is

not persuaded that the Henning Fire Station withstands this
inquiry.
In this case, the Henning Fire Station clearly was not used

ininterstate comrerce. In Jones, the Suprene Court held that
“used” nmeans “active enploynent.” Jones, 529 U. S. at 856. As

stated in the stipulated facts, the Henning Fire Station “houses
fire fighting equi pnent including trucks, as well as the office,
kitchen, and neeting spaces for the Henning Volunteer Fire

Department.” Accordingly, the purpose of the Fire Station itself

6



was not to be used--that is, actively enployed--in interstate
commerce. |Indeed, nost of the facts to which the parties
stipul ate involve the purposes of the Henning Fire Departnent,
not the Henning Fire Station. As such, the best argunent the
Government can make is that the Henning Fire Station was used in
an activity which substantially affects interstate commerce. 1In
ot her words, the court nust determ ne whether the Henning Fire
Station was used in the activities of the Henning Fire
Department, and whether those activities substantially affect
i nterstate comerce.

It is not significant that the Henning Fire Station houses
the trucks that drive to the sites that require service, even
t hough those sites are soneti mes businesses that are involved in
activities that thenselves affect interstate commerce. This is
too attenuated a series of connections to constitute a building
that is used “in any activity affecting interstate or foreign

commerce.” The Suprene Court explained in Jones, that if m nimal

contacts “sufficed to trigger 8 844(i), the statute’'s limting
| anguage, ‘used in’ any commerce-affecting activity, would have

no office.” Jones, 529 U S. at 857. Likew se, the purchasing of

equi pnrent from out of state vendors and the utilization of out of
state mai ntenance conpanies are also insufficient to satisfy 8§

844(i). In Jones, the Suprenme Court rejected a simlar argunent,

stating “[p]ractically every building in our cities, towns, and

rural areas is constructed with supplies that have noved in

7



Interstate commerce, served by utilities that have an interstate
connection, financed or insured by enterprises that do business
across state lines, or bears sone other trace of interstate

commerce.” |1d. The qualification “used in” “is nbst sensibly

read to mean active enploynent for commercial purposes, and not

nerely a passive, passing, or past connection to conmerce.” I|d.

at 855. Servicing businesses which are linked to interstate
comer ce and purchasi ng equi prent which has travel ed t hrough
interstate commerce are both passive connections to conmerce.
The Henning Fire Station must have nore a substantial link to
interstate commerce to satisfy the jurisdictional requirenent of
8§ 844(i).

The Governnent points to the fact that the volunteer firenen
are paid for their services and that a fee is charged for fire
calls outside the city limts. Neither of these facts satisfy §
844(i). The Suprene Court’s use-centered reading of § 844(i)
mandates that the court ook to the function of the building, not
the incidental effects. The Henning Fire Station itself
functions as, essentially, a storage facility and a hone base for
the Henning Fire Departnment. Based on the stipulated facts, the
court does not find that the Henning Fire Station, or the Henning
Fire Departnent for that matter, operated as a comrerce oriented
enterprise. This is seen even in the fact that the nom nal fee
charged for fire calls out of the city was billed fromCity Hall

and not the Fire Departnent. The record does not indicate that



the “active enploynent” of the Henning Fire Station was to be
used in the business of collecting funds, or paying vol unteer
firemen, for the services of the Henning Fire Department.* The
record indicates nerely that the Henning Fire Station was
actively enployed in servicing the community’s fires. Any fees
billed, or volunteers paid, in the process were nerely incidental
effects and passive connections, at best,® to interstate
comer ce.

Finally, the nere fact that fire services in general affect
I nsurance rates does not establish that the Henning Fire Station
was used in an activity substantially affecting interstate
commerce. That the fire services provided through use of the
station affected i nsurance rates does not indicate any sort of
active enploynent, but is again evidence of, at the very least, a
passi ve connecti on.

Accordingly, the court finds that the Henning Fire Station

was not used in interstate commerce or in an activity affecting

* Thisis especially true given the de m nimus amounts stipulated to

on the record

® The court does not hold that these activities were even passi vely

connected to interstate commerce. The mere payment of the firemen or

subm tting of bills does not establish a substantial connection to interstate
conmmer ce. Furthermore, the court finds no significance in the fact that
seventeen volunteer firemen were paid a total of $242 for their services

rendered related to the fire at issue here. “Congress did not define the
crime described in § 844(i) as the explosion of a building whose damage or
destruction m ght affect interstate commerce.” Jones, 529 U. S. at 854 (citing

Mennuti, 639 F.2d at 110.

The court also notes that there is little evidentiary value in the fact
t hat Defendant classified the fire as “commercial.” Defendant’s
classification choice on the “Fire Department Run Sheet” bears no wei ght on
the court’s jurisdiction conclusion



interstate comerce. As such, the court |acks subject matter
jurisdiction over this case, and nust dism ss.

This decision is also consistent with the principle that
absent conpelling evidence to the contrary, Congress is presumned

not to upset the bal ance between federal and state power. United
States v. Lopez, 514 U. S. 549, 562 (1995) (relying on United

States v. Bass, 404 U. S. 336, 349 (1971)); see also Jones, 529
U S. at 851 (interpreting 8§ 844(i) under the principles

established in Lopez). Arson is inherently a state concern.
Lopez, 514 U.S. at 561 n.3 (“States possess primary authority for

defining and enforcing the crimnal law ”). “Wen Congress
crimnalizes conduct already denounced as crimnal by the States,
It effects a change in the sensitive relation between federal and

state jurisdiction.” Id. (internal citations omtted). Although

Congress may have the authority to crimnalize the arson of

buil dings used in interstate commerce, or used in an activity
substantially affecting interstate commerce, this authority has
its limts. This court will not read 8 844(i) to extend so far
as to cover the alleged arson of the Henning Fire Station.

Courts nust bear in mnd the distinction between what is national

and what is local. Lopez, 514 U S. at 567-68. The alleged arson

of this particular fire station, while possibly crimnal, is a

matter of | ocal concern.
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I11. Conclusion
Accordingly, IT IS ORDERED that Defendant John Allen Laton’s
“Motion to Dismiss Indictnment” i s GRANTED.

/s/

ROBERT H. CLELAND
UNI TED STATES DI STRI CT JUDGE

Dated: Jan. 7, 2002.
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